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August 12, 1988

The Honorable Dennis R. Patrick
Chairman
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: FCC Fl1e Nos. BTCH-8803~F
and BTCH-880322GG :;
,Your Lol Ho. 1041 ~
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Dear Mr. Chairman:

I am counsel for Usteners' Gulld, Inc. (the "Guild"), which has filed a Petition
to Deny the above-referenced appUcations for authority to transfer control of GAF
Corporation ("GAP"), the parent of GAP Broadcasting Company, Inc., licensee of
WNCN(FM), New York, New York. I am writing in response to a letter to you from
Samuel J. Heyman, ChairmCUl and Chief Executive Officer of GAP, dated August 1,
1988 (the "Heyman Letter"). (Mr. Heyman would become GAP's majority share
holder if the management group he leads acquires control of GAP as proposed.)

Although the Heyman Letter is styled as "an urgent request for Commission
assistance in expediting Staff action," it is clearly an improper attempt to influence
the Commission's resolution of the issues raised in the Guild's Petition to Deny. As
such, it constitutes further evidence of Mr. Heyman's unfitness to be permitted to
acquire sole control of WNCN.

Mr. Heyman's complaint of alleged Staff inaction is quite misleading. His
suggestion that the Commission's Staff has been remiss in delaying action upon a
complete and fully-pleaded record fails to disclose the fact that one of the critical
issues addressed in the pleadings is whether the applications are premature and not
ripe for Commission action, since they do not provide all of the information which
the Commission's Rules require to be submitted with Form 315. The Heyman Letter
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Is also deceptive in falling to disclose that its complaint about alleged Staff delay
comes just three business days after the filing of an amendment to the subject appli
cations concerning the federal aiminal indictment three weeks earUer of GAF and
its Vice Chairman, James T. Sherwin, for alleged securities fraud.1 Cearly, three
days Is not adequate for Staff consideration of the implications of the lndictment;2 it

1 By mentioning the July 6 date of the fndictment - but not the July 27 date of the amendment - Mr.
Heyman misleaetmaJy implies that the Staff hal beeft pUt)' 01 wha~ if anything, hal been bls and
CAP's delay. Moreover, CAP NpOrtedly had dilclosed the pending criminal investigation to the
Secaritiel and Exchanp Commfllfoft in June u put 01 its prelimilwy proxy material for the propoaed
buyou~ .. Wall St. J., July 7, 1988, at 14. (Indeed, Mr. Heyman's and CAY. motives for' aeeIdng
expedited consideration of extremely tketchy and incomplete applications may have lncIudecl the
hope that FCC approval couIf;I be IeCUI'ed before the crlmfnal Investiption - of whkh GAP had long
been aware - ripened into Indictments that would have to be disclosed to, and could lead to additional
investiption by, the Commlsskm.)

2 The Commission dearly should avoid any prejudgment of the guilt or innocence of GAP and Mr.
Sherwin o! the aiminal charges against them, yet, in order to discharge its own respon.41ibilities mthe
public, It should not only be informed of the fact of the indictment, but also should be suffidently
informed of the nature of the charps and the underlying circumstances to be able to determine the
effect. if any, that the criminal charps should have on its own public interest determination in COMec
tion with the applications before It. Neither the Heyman Letter nor the extremely brief July 27
amendment to the applicatiON .Iuffidently furthmming to provide the Commission with such essen- '
tial information. They summarize the indictment without mentioning that it charps the defendants,
iIJUr ali4, with conspiring to laI$tIy records, deceive and defraud investors, and make improper use of
credit. No mention is made of the poaibDity that the Union Carbide transaction could expose GAP to a
huge, even aippling, dvil tiability (it made a profit 01 lOme $175 million which c:oncelvably could
,have to be disgorged, see Wall St. J., June 23,1988, at 3,12, and it may be suecl dvfDy by the SEC, lee
N.Y. Times, July 7,1988, at 1)6); of the pollible impact of the mmina! case on the proposed leveraged
buyout ("'The investigation Is likely to cloud the .proposecl $1.27 bUllon leveraged buy-out of GAP,"
Wall St. J., June 23, 1988, at 3; "'Traders on Wall Street appeared concemed that the leveragecl buyout,
scheduled to be completed In the fall, might be in IOD\e jeopardy." N.Y. Times, June 24, 1988, at 06); or
of the possibUity that Mr. Heyman will be charpd u weD (MAsked whether Mr. Heyman would be
implicated in any reJatecl indictments, Rudolph W. Giuliani, the Unitecl States Attorney in Manhat
tanr said, 1 can't comment other than to say the Investiption is continuing.''' N.Y. 11meI, July 7,1988,
at 06). Any or an of these matters could warrant Investigation or action by the Commission.
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would not even be adequate to permit the Staff to formulate and transmit a request
for further information.} ,

...rlt Is highly significant that Mr. Heyman fails to back, up his claim of urgency
with any reason that would justify the CommJss1on in departing &om lts normal
practices and procedures for processing applications for authority for transfers of
control." Thus, while Mr. Heyman asserts that the procedure being used by GAP to
seaJre shareholder approval makes It '1mportan~ to obtain a prompt Commission
ded.sion, he never offers an explanation of why this should be 10.5 What is
ostensibly an argument for the need for expedition is in reality a circumvention of
the Commission's pleading rules in order to present a highly selective and mislead
ing account, both of the procedure being employed by GAP and of the underlying
proposed transaction.

Mr. Heyman's discussion of the proposed buyout of GAP is misleading In a
number of respects. First of all, he attempts to portray the transaction as being fair
and as enjoying support from the GAP fiduciaries .~ho have considered it.6

.,.1(

3 Quite apart from the lack of adequate time for the Staff to make an informational request, Mr.
Heyman'. expression of wfDfngness to provide any requested information is, of mune, not an adequate
substitute for his obligation to provide all information required by the Commission's Rules - a prind
pie u app1icabl~ to the original application u to the recent amendment. Thus, the fact that "'there
has been no Commission request for additional information,'" Heyman Letter at 2, cannot justify expe
dited Commission action on what are premature and incomplete applications, nor is the date on which
such applications are filed of any relevance•

.. The use of ordinary (flrst-dass) mail to transmit a tnpy of Mr. Heyman's Jetter to the undersigned
counsel for the Guild is a further indication of the Jack of true urgency here.

5 The closest Mr. Heyman comes to offering a reason for speedy action is that any delay in dosing
the proposed transaction would interfere with Mshareholden (being] able to receive expeditiously the
consideration to which they are entitled."" Heyman Letter It 2. He does not explain, however, why
that is any more significant here than it would be in any other transaction, so as to justify extraordinary
expedition or any other departure from regularCo~on practice.

, Mr. Heyman states, inter "'ill, that, after receiving an opinion from GAFs investment banker of
the financial' fairness of the )X'Oposect buyout, •••• a Special Committee consisting of all of lGAFs)
independent directors, negotiated a merger agreement with the Management Group,· u weD as an
agreement to submit that Group's buyout offer ·directly to shareholders without endorsement.·
Heyman Letter at 2.
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2. In his letter, Mr. Heyman did not "allege Staff delay"
and did not ask for special treatment. The applications are com
plete ana-have been ripe for action for nearly three months. Mr.
Heyman asked only that they be conaidered promptly and acted upon
aa any other complete applications which are ripe for decision
would be. .

I do agree with Mr. Rice's co~cluding stat••ent: "The Guild
does not object to prompt action bI the Commission Staff -- once
the Commission has a complete appl cation before it so that it can
9ive due consideration to all relevant and material issues." This
is precisely what Mr. Heyman has asked the Commission to do.

In the event there are questions concerning this matter,
please communicate with this office •

cc: Hon. Patricia Diaz Dennis
Hon. James H. Ouello
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DORSET INC.

GAP BROADCASTING COMPANY,

In the Matter of the Application of,

In the Matter of the AppUcatlon of

SAMUEL J. HEYMAN, et 11., S1'weholden of
GAP CORPOltAnON,

."

We No.
1TCH-880322GP

PUt No.
o BTCH-880322GGFor Consent to Pro Fonna Transfer 01 Control

of GAP BROADCASTING COMPANY, INc.,
Licensee of Station WNCN (PM), New York,
New York, to

Por Consent to Transfer of Contro1 of
GAP BROADCASTING COMPANY, INC,
Ueensee of Station WNCN (FM), New York,
New York, to

.........................", , .
)
)
)
)
)
)
)
)
)
)
)

NEWCO HOLDINGS, INC. )
...........................................................~ " .., )

)
)
)
)
)
)
)
)
)
)
)

•

~.

...........................................................................................)
To: ChieE, Mus Mtdll Bureau

SUPPLfiMM TO PElTnON EOB BSCONSIQEBAno~
•

UstenGn' Cuild, Inc. <the IIICullcS"), by Itl attomey, hereby supplements the CuncS', •

p,titiora lor ,",con,"".Uon, fited December 14, ttl8 (the "P,IIUo,,"), which ,eek,

I'CCOntlderatlon ola cleclsfon by the ChIef, Ma5I Mec!ia lurelu, No. 892()..JO, ls.ueeS November

14,1988 (the "DIdslcn"), srantlna tho .bove-c.ptfoned application. for CONQnt 10 transfer of

eontrol of GM Broadcastina Company, rr.c., Uconsee of .tation WNCN (PM), New York. New

York, and denyins the G"llcl'. Pltifion 1o Dmr Aid applications. ThI. plt.dine is fllecl in

order to brlna to the CoZNn!ssion'. attention a number of events whld\ havo oc:curred since the
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fillna 01 the P,titio" for ItIconri....Hon and which furthcl' aupport the Culld'. contentton.

that rGCONidoration 01 the 'DlNltm thoukl be .bowd be panted and a hcarina dwlpated on

each of the IMuet ralM4 b)' the Cunet.

At the time 01 the ft1Jna 01 the GudeS', JqIf " o"o.;liIm 10 ,tIUIo" for 1tIcftII4,,1tIDrt

Oft February S, 1919 (the "Jqr¥"), the MCOn4 trlall of crimina! charaes 1&ll1\It CA'lnd ttl
Vice Chalnnan and Chief AdmINltratlve OfftCll', James T. Sherwlft, IfttM U.s. DIstrict Court

for the Southern DSltrIct ofNcw York had ~,t bepft. Dtvtlopmcntl occunina durlna the MC01\d

trial undcncore the ntCINlty of fuD Commission tcrutiny of the character of the prtsent

llc:cnJOC al well II thlt of Mr. Heyman, to whom control 01 the Itctnseo would pas. upon

consummatlon of the proposed 1evcra&od buyout of CAP.

ML He1m,n', Co::CPDspJr.tor St,w.

Perhaps th. most .lplllcant lact to emera' hom the IOCOnd trial (at leut Insofar .. the

present proctedinlll concemed) Is that Mr. Heyman Mel been named by tho paNS jury II an

unlndJctcd CO<ONpJr.tor in the IOCUrltJes fraud .nd MCOlcII.1Jlfication tehemet cMrplln the .

, lndittment....lthouah thiS fact appa1'8l\tly WI' not rtportocS pu1>licly until March 1',1989,2 It

clearly was known much earU. by CAP and Mes.rs. Sherwtn .nd Heyman -in aD probability,

Jonl before the commencement of the ftrst trial In Docembcr 1988, .ince tho Covt"nuont would

have been o1>1i.atod to disclose the identity of the unindicted co-conspfraton upon the

dcl~.nts' I'CqUctt. Even in the unlikc!ty event thlt the defendants had nccteeted to 10 inqulro,

the fact that Mr. Heyman wa' named II a COoCOftSplrator would almo.t certainty havc been

dildosed in CON\ecdon with evtdantlarf ru!!np at trill.

Despite thelr bowled,. of Mr. Keyman'. havtna botn uznccl a. an unlftdldtd co

contplrator, the .ppUClnts have never reportld that fact to tho Commlsslon. 11\elr fanure not

only violated SactlOft 1.65(.) of the Commission', 'Rules, 4'1 C.F.!. t l.65(a) (1988), but also

t. AI pzeYlOd)' noted, Pditwft.t I, tho ftrst trial had ended tn a mlstril1.

2. N.Y. nmos, Mar. 1', 1989, '1, at 23, col. 1. $II ,Iso Wall St. ,., Mar. 23, 198f, at AS.
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breached the appUcantl' duty 0' honesty and candor In thtlr dUJml1 with the Commission.

MOlt lIfCIloUJ It the ....rtlol\ In tbe 0"0.",,. " p"mo. /,r lttcoftli4".tIoft (thc!

"o"o.ttlO1l"), that "'Mrl Heyman I. ftOt .ubJoct to tht Indictment,If' which, while litcral1y

he, it • 1cII than candJd dltdo.W't In • proceedlna In which Mr. Heyman'. cMraeter II a'....~
1bt CommJIIIOft deuly II entldtd to COftI14cr thI effoc:t upon 11\ applicant'. charac:telf and

Itnes. to be a broadcast llceNOt 01 hit panidpatlon In • criminal conspiracy InvoJvlna conduet

whlch reftecb aclversel)' on tho crudal charactor trllt. of tnathfulncll Incl rellablllt)'.S

DlJdoNJ't to th. ColIUftIsslon - and to the Cund U well - of tho fact of Mr. Hoyman'a

un1nclicted CO-CONpfrator atatus thUJ wit neectAI)' In order 10 maintain "tho condnulna

lecurAC)' and completcnos. ollnlO!lMtfon lumlshod In [the} pendEns Ipplkation," IS wen •• to

comply with the duty to report Ifty "'ubttafttiar chanc. a, to any od\« matter which 'may be or

decisional aiptlCl1\Cl.'"

It II dear that the appllcantl' duty 01 disclosure if • continulnl one clcspltt the Nov~bor

1f, 1P88 f),efllrJ1l, tinct the application continues to be r.ardc:d al -pendl",- under RuJo

1.65(&). The appUcanta ClMOt pretentl)' act In rctianct upon 1M D,ci"DJI In Il1ht 01 their

continutnl tanure CO Worm the Commission 0' SAlient lacts. Indcod, If - as it hflhl)' probabJc

- the appIic:anti were awuc of Mr. Heyman" untndfe:ted co-consplrator .tatus weD bcforo the
- ~ ..,,""to" WQ Issuccl, tht Commission's actio!' should be 1'fI,.rdod u hams bet1\ fraudulently

procured u intfitJ.

Not content with maintainfnJ sUcnce co~mlnl Mr. Heyman'••tatu., tho applicants, in

teekinI to avoid application of the Commission'. CMr.ct" P,Uq, have resortod to Jes. than

candid charaetGrlzadon. 01 the criminal caM. 1M Cutld has previously noted the applicant,'

II OppoIItioft at • n.5.

4. The CuM hal prevlousl)' pointed ovt that the applicants have mlsdescrlbod to the
Commltslon the nature of the bsues 1ft the criminal proec.'Cdlnl. Jqry at 5. no17; Pltilion at 6=
Latter from David M. 1Uce to Cba!n:nan Dennf, R. Patrick, AUJo 12,1., at 21\.21

51 Policy ltI'flr4in, C"".cl". Qualificttlou 1ft 'rodwt UCtrt"nl, 102 F.e.C. 2d 1179,
1t~5-9I (1P86) ("Clllr4d" ,Policf')•

.. 4'1 eP.R. '1.65(&) (t.).

-a-
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failure to inform the Commf.sion of the full scope of the crimlNl charlet In the'Ont-piiO

unendment to the SNtant appUcatloN Mid July 21, t911,' u well II tMfr '\lbHqUtftt

mbn:pl'CMntatloft of the MNre of tMM cha,... In tbeIr o"osfffora.' The lubsequent pubUc

cI1tdotW't that Mr. Hl1I'ftIn II an unlndleted COoQ)mplrator, however, ma1cot dear tNt the

a"Uelftta Iu\ew much mort than what the CuM characterlzocl II -INllcatiol\l'" tNt Mr.

He)tmIft 1M)' have been involved in the DUdI 1Cbtmc: charpd In the Indlctn*,t.

Put mafmple teraN, the app1Jcantl have beeft .nd arc enppt In a contlnutna .ttompt to

escape CommlsslOll tcrUtlny of their alltsed crlJnfnal wroftldot.... In conMCtlon with tho

proposed traNrtr of control. 1ft furthmnct of that eM, they filod thl tNtant proeecdl"llt an

extremlly promature .tale,tO the)' have withheld potentlaD)' "tc:llionall)' Ilptflcant

Wonnatlon. and they !\av. mltchar.ettrizod the criminal proctt.dma in U....rfiU•• with tho

Commlsalon. AU 01 these matteJ't require lull CommJssJon JCNtSn)' bcIore the proposed traNlor

of control can proptrly be .uthorizot1.

JyldCDCt of WroDc"o'n, ,.Ocetlng on TmtbfuJnCIS .n4 BeUa12i1lbc

At the MCOnd trla1 of the crlmlna1 charpl '1llnst CAP and Mr. Sherwin, conslder.ble

documentary and tcttlmonlal evidence WI' adduced In support 01 tho Covtmmont'. charaos

'allnat OAF and Mr. Sherwin. Amona other mattan that arose at the trial, there WI.

testimony from-both ploteC\ltion 1M defenso exPerts re1atfna to th. cO'Y~r.cO~tention

that a key document ~cI botn altered by CAP." Thore also was testimony from loyd L.

7. ,,,tHora .t 6-

.. ICqly at 5. Cf. OppoJitiOft It • ftJ.

t. lq'Y at 5.

10. AI the Guilcl hl5 previously noted, Letter from Davkt M. lk'e to Oainnaft DenNt R.
Patrick, Alii. 12, t., at 2 ft.l, the premature fWJI may have been motivated by a _Ire to
HCQrt Commission approval before the thcn-onIotnc crJmlNJ InvuUlation mulled 1ft
tndJetments.

U. Su N.Y. NewNa)', Feb. 23, 1,." at 55; 14., Mar. S, 1ta" at ..t. CAP'. coUNe1 took
fncoNi.tent public plttona wieh rtlpoct to thII ma., .tall.... at the OUtlet of the trtal that
GAP had altoreeS 1M dOCUll\Cl\l for lMocent ftUOftI, aM·later arplnl on "" kst, of expert
tettbnon)' that the alteration had boen clone o1HwhoN. ~, II., Mar. S, 1989, at .', ",Ult
N.Y. 11mcI, PolJ,.l, tN', at 05, coL ...

....
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JeHerlcs, the head of a Califomla stock tndlna finn, aM Janet T. Melton, his 11m'. head

trIdor, concemln& the etock transaCtioN exocutod by &be Jeffedet firm for CAP whlch the

tNlietmeftt c:hara- were carried OIIt !ft order to INftipulate the prier 01 Union CarbJde .tock, u

well II clOCU1Ml\tary evI4cnce of the teJephont eaDI.nd .toek traNactloN about which M...rs.

JeftcdCI and Melton tIItlW12 Neither Mr. He)'D\Ift nor Mr. SMrwtn Were ClUte! to letdly.

Jury deUberatloN~ Oft March 10, 1989 .nd contlmaecS for 12 &Sa,., aItIr which the court

declared a mistrial owm, to the Jm1. InablUty to reach I 1mINmou _let. AIthoup the

jury had been cSea410cktd 11-' 01\~ 11 Cropol1tdly In favor of conviction"), tho turon

ultimately were .ptlt throe WlYS, with OM or mort bolnC und~ded. 'I1\e CoVll'l\lnCftt has

roqucsted I rttrJalln April.lt

Altho",S" the crim1naJ trial bas not yet cuJmlnated In I definftlve wrdiet, the Connt,.Son

11\1)', and should, take offic:ia1 notice 01 the lvidenet presented thereat. 11\at mdenet I•

•ufftdent to warrant the Comml"lon'. rctusln. to .t1ow the transfer of control of GAP

lroacIcastlftl to 10 forward until the crlm11\11 characs - aNS their impact on the c!\aradG'r of

the putla hereto - CaJ\ be resolved. Whi1e.~t may conserve fCSOUl'CII for tho CommJ..fon to

avoid UMCCeSSIfY duplication of eflort by waUI1\I for the criznfnal trial to conclude, it docs not

foUow that • transaction which may be cl1tftc:uJe or tmpossiblo to undo .houJd be IDowed to

proceed whne 10 dark I doud hanp over &hi partJct' _ell.
, " ,.

Moreovor, the Commission should not lose ..1\, of tM neSkaD)' dilltrtnt .tandard. and

bu.rdCN of proof which apply in crlmlna1 tria1I and In CommissiOn prOCCXo'dtnp. If t10' 12 juron

could be convinced beyond • roasonabl0 doubt of the defendant.' pUt. eVIn without hili'll

ptrmIttecl to draw a necatlve Inference from delendants' sllenet, It II fUsoMble eo c:cmduclc .

that there I. lufftdent CAuse for Commission COI\Ce1'ft UNSer the public Interest standard it

.clmfnlstert. IndH4, ba\IM or the dUferQncea In .tandardland pl'ocedUIW, even an .cqulttal

12. Set, '-c., N.Y. TUnes. ,. 'I, 1"9, It 1'5, col. t; U., M. I, 198f, It D2, coL 5; 14., Fob. 9,
1m, It 04, col. I; 14., M. 21, 1989, It Dl, col. '= 14., Mar. 1, '98f, It 02, col. 5.

13. Nat' L.J., Apr. 5, 1989, at 6, col. t; HI N.Y. 11mes, Mar. U, ,"".t 1)10, col. 5. As the
Jury ~ress1)' declined to dbdose which wa)' it had been lunins, thIst rcpo", Irt obviouslyIts, thin .uthoritatlve . . .

14. N.t' LJ., Apt. I, lN', .t 6, col. 1.

-5-
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In. criminal caM tboulel I\Ot invariably bar CoIM\I.slon inquiry." Amp~ power eXllts tor tho

CoJNnlJsion to waiv. or crute 1ft exception to itl ClIne", Poflq to accorNrtOdlto ,uck cases

IS thlJ eme.

FALSI CERTmCA110N OJ' AvAItAIIL1TY OPA$sm

Recent pre.. accountilNS ,tatementl tuued by GAl have furt_ GOftftrmed the fact that

the certIfication In the application that -,ufllcltnt Mt liqUid utttl arc Oft hand or ar•

•vaI1ablt from committed IOWe:at to QONUmmlte the trau.ctfon and operate the flc:mtlel for

throe months," and that the trans"" MM, a reasonabl. Ulurancl 01 a prosent firm Intention"

• on the part of each ,upplitr of capital and each lender" were false wbcft mad.. ~ recently u

wltl':lI\ the last ttJ\ daya, a GAP spokesman wu quoted I' ,tatins that "he expected the

Snandal arranaeznentt [for the Jovtrapd buyoutJ to be compktod by 1M end of next wcc:k.,,11

That .tatezncnt, com1na preels.l)' one year alter the fUinl of the Instant Ipplications and just

over five months tinct the latr:st arnendmoftt thereto, unc!erscoros the extreme~hs to which

the .pplttantJ have lone to NCW't Commission approvil without dl.dotur. of the fuJI

particu1&rl of the proposed transactSon. ..

•
It mould be .mpha.lza4 that the delldcndes in tho IppllcattoN have been lu"stantlat

Inc! MI'louI, nOt merely OmlMlON of minor detail.. ThUl, althouah the appUcanb had

con~nded that lull partiCalO~ of ~. tran~~on Md beetn·.uPP1led whtm the orilfnal

.ppUcatlon wu fl1cd In March 1988, the October 21, 1988 amendment rtfJected major revtsioN

to both lesal and financial Upecb of the transaction. And even a'ter that amendment wat

filed, major financial quesllons have remained IWCttled, u subsequent reports have cliJdoJOd.

15. U the Comminlon', CUr.... ,ot", WtfI to be app1tecl to Infledb11 that the exlltente
of. reasonable doubt in the mII\cI of&~1. Jw'or could Ibsolu\tly prtdudo Commission Inquiry,
the Polity would dearly viOlate tM Con\munlcations Act.

1f. Application of Ha)'ll\l1\, " aI., It '1.

U. wan It. J., Mar. 21, lta9, at AS.
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DUPLICATE APRt318
Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

federal CoRNlluniC$l Cdmmissior
Office .. the secretary

DORSft DIC.

In the Hatter of th~ Application of

GAl' CORPORMtIOI1

For Consent To Pro Forma Transfer of
Control of GAl' BROADCU'IDIG COIIPAIIY. IBC.,
Licenaee of Station WHCN (FH), New York,
New York, to

In the Matter of the ApplicatIon of

8AJIDBL J. 1IBYDlI, ~ 41.&., Shareholders of
GAP CORPORU'iOl1,

Por Consent To Transfer of Control of
Gal' BROADCU'IDIG CQIIPAIIY. IRe., Licens..
of Station WHCN (FH), New York, New York, to

lIBWCO BOLDDlGS. IIIC.

Pile No.
BTCH-880322GG

Pile No.
BTCH-880322GP

)
)
)
)
)
)
)
)
)
)

--------------------))
)
)
)
)
)
)
)
)
)
)

--------------------)
TOI Chief, Mass Media Bureau

OPPOSITION

On Karch 31, 1989, The Listeners' Guild, Inc. (-Listeners'
c.

Guild-) filed a -Kotion for Leave to File Supplement to Petitio.n

for Reconsideration- (-Kotion-), a -Supplement to Petition for

Reconsideration- (-Supplement-), and an -Emergency Request for

Stay- (-Stay Request-). GAP Broadcasting Company, Inc., licensee

of WNCN(FH) in New York City, by its attorneys, opposes all three

pleadings.
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The three pleadings are the most recent installments in the

Listeners' Guild ten-year harassment of GAP'. They grow out of the

highly publicized allegations of securities laws violations in Hew

York against GAP' Corporation and one of its officers, James T.

Sherwin, which have, to date, res~lted in two aistrials. The

pleadings are based entirely on a ••lective and inaccurate reading

of newspaper accounts of the trials, speculation, and innuendo.

The core assertion, that the Commission should consider the evi

dence presented at those trials, even though there has been no

verdict (Supplemant, p. 5) and, indeed, ev.n if the ca~e shuuld be

retried for a third time and result in an acquittal (id. at 5-6),

is facially wrong and contrary to the Commission's rules and pro

cedures for dealing with character qualifications. l1 The three

pleadings are so laced with slur, innuendo, and misstatement that

the Commission may wish to consider their purpose and whether or

not they are scandalous within the meaning of Section 1.52 of the

Commission's Rules.

Listeners' Guild Allegations Concerning the Trial

1. Allegedly based on two newspaper accounts, counsel for

the Listeners' Guild says that GAF concealed from the Commission

"the most siqnificant fact • • • that Hr. Heyman had been named by

the grand jury as an unindicted co-conspirator." This "most sig

nificant fact" .is pure fiction, for the grand jury never named Hr.

Heyman as an unindicted co-conspirator. Copies of the two news

paper articles cited by counsel for the Listeners' Guild are

1/ Character oualifications, 102 P.C.C.2d 1179, 1196-97, 1205
(1986).
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attached (Attachments 1 and 2). One of them has nothing to do

with GAP. The other squarely confirma the falseness of the alle

gation made by counsel for the Listeners' Guild.

II GAP ' s chairman, Samuel J. Heyman, was not
charged with any wrongdoing or named in the
indictment. Bowever, the judge instructed the
jury to consider the executive a. an unin
dieted co-conspirator so that any te.timony
concerning Mr. Heyman COuld/be considered in
the jury's de1ibarations."2

One can speculate, as does the newspaper article writer, as

to the tactical, evidentiary purpose which led the government to

reques"t t.hat Mr. Hayman be treate~ as an 'anindicted co-conspira

tor. The key facts reported in the article, however, are that Hr.

Beyman was neither indicted nor charged with any wrongdoing. The

contention by counsel for Listeners' Guild that the facts reported

in the newspaper articles reflect adversely on Mr. Beyman's licen

see qualifications is wrong and misleading. The distorted report

ing by counsel for Listeners' Guild of the articles' content is

lrresponaib1e. And his flat assertion, without any support what

soever, that Mr. Heyman participated "in a criminal conspiracy"

(Supplement, p. 3) is reprehensible.

2. Also irresponsible and reprehensible is the unfounded·

statement that "[t]estimony at the criminal trial has • • • sub-

stantiated the charges in the indictment ••• " (Motion, p. 2), as

2/ In point of fact, the newwpaper account inaccurately
characterized the court's charge, which stated only that if
the jury found any others, including Mr. Heyman, to be co
conspirato~s, it could consider, for evidentiary purposes,
testimony concerning their out-of-court statements against
the defendants.
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is the totally unsupported sPeculation that 11 of 12 jurors

favored convicting both Mr. Sherwin and GAr (Supplement, p. 5).31

Mistrials were declared in both trials and no such determinations

have been made.

Pllse Certification

Counsel for Listeners' Guild again ren~41 his contention

that Hr. Heyman lacks the financial resource. to conaUllllD&te a lev-

erlged buyout of GAF and, therefore, the ·reasonable assurance·

certification given by Mr. Heyman was fllse. This argument, based

on newspaPer accounts, simply ignores the widely reported fact

that, on March 29, two days before the three Listeners' Guild

pleadings were filed, the LBO was consWlllDlted.

The Listeners' Guild first filed in opposition to the pro

posed LBO I year ago. 51 It could bave requested I stay at any

time. It did not. Now, thr_ days after the LBO was closed, it

makes an "emergency· request for stay. Even if there were I seri

ous character issue with resPect to Hr. Heyman, Ind there is not,

there would be no justificltion for I stay. Kr. Heyman Ind the

3/

41

51

Counsel for Listeners' Guild, it should be noted, has not
felt imPelled to bring to the Commission's Ittention the !All
Street Journal April 4, 1989 report (Plge B8) headed ·Jurors
in GA!' Trial Say Six of 12 Favored Acquittal.· (Attachment
3).

See Listeners' Guild, ·Reply,· 13-14 (Kay 19, 1988),
·Petition for Reconsideration,· 7-8 (December 14, 1988),
"Reply to Opposition to Petition for Reconsideration,· 6-7
(Februlry 3, 1989).

Listeners' Guild, ·Petition to Deny· (April 27, 1988).
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GAP manag8llent qroup which has joinecl with hia in the LBO now con

trol the licensee of WHCN, bear full licensee public interest

obligations, and are fully subject to the continuinq jurisdiction

of the Commission.

Section 1.52

Under Section 1.52 of the Commission'. Rules, an attorney who

signs a pleadinq certifie. that, -to the best of his Jcnowledqe,

information, and belief, there is good ground to support it, and

that it is not interposed for delay. - -An attorney may be sub

jected to appropriate disciplinary action, pursuant to 11.24, for

a willful violation of this rule or if .cAndAlou. or indecent mat:

ter is inserted.- (Empha.is added.)

A fAir question can be rai.ed as to whether a pleading based

solely on newspaper storie. can be .aid to provide the -good

ground- expected of an attorney. The que.tion becomes more seri

ous if the Attorney'. reading of the newspaper stories is .0

selective and biased as to not even fAirly reflect their content.

The bald a.sertions by an Attorney thAt an individUAl, reported in

the press to have neither been indicted nor charged with wrongdo-.

ing, participated in a criminal con.piracy, and that the testimony

in a proceeding which has resulted in two mistrials and no verdict

has -substantiated the charges in the indictment, - cannot be sup

ported by good ground. Similarly, the unsupported speculation

that 11 of 12 jurors fAvored convicting both Mr. Sherwin and GAP

(Supplement, p. 5), passes the bounds of responsible, vigorous

advocacy and i. scandalous.
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Counsel for the Listeners' Guild charges GAP and Mr. Heyman

with breach of duty of honesty and candor (Motion, p. 2), conceal

ment (id.), false certification to the Cammission (id. at 3), les.

than candid disclosures and characterizations (Supplement, p. 3),

aischar~cterization (14. at 4), and intentional fal.e certifica

tion (id. at 7). The charges of breacb of duty of bonesty and

candor and les. than candid disclosure. are directed not only at

GAP and Hr. Heyman, but at pleadings certified by undersigned

counsel.

While most of the casea in whicb the COJIIIIlission has drawn tho

. line between vigorous advocacy and improper attorn~y conduct have

involved unsupported charges against the Commission itself,

Teleyi.ion BrOAdcasters« Inc., 1 P.C.C.2d 970 (1965) involved

UJUIUpported allegationa that an applicant' a aurvey waa based on

false info:z:mation. In particular, the aurvey was characterized by

counsel, without aupPOrt, aa -contrived,- -of highly que.tionable

veracity,- .snd aaid to reflect -apparent fraudulent misrepresenta-·

tions.- lQ. at 973. These allegationa, the Commission said,

•exceed the bounds of proPer advocacy, - conduct by counael which

the COJIIIIlission -expres.ly disapprove[s) - and ·will not counte- .

nance.- -Ho licensee may lightly place into question the charac

ter qualifications of another licensee, and their counsel can be

accorded no greater latitude in this area.· lsi•
..-

There is no apparent reason why counsel for the Listenera'

Guild, a sophi.ticated cOIIIIIlunicationa law practitioner, should be

held to any lesser standard. And, aince his pleadings allege,
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without support, specific criminal conduct, the i.sue they pr.s.nt

ia far more serious than the conduct condemned by the Commi••ion

in teleyi.ion BrOAdea,ter••

In another cas., cn,z Communication., Inc. alleqed, in a

petition for recon.ideration, without factual support, tha~ -the

action. of the Commi.sion in thia matt.r to date have been taken

with ,uch patent diarevard of any ,tandard of fairn••a -- l.t

alone due proce.. -- that GTBC and GTI have no confidence that

this petition -- no matter what it. merit -- will receive favor

able consideration,- and tha~ th6 Commission'a unfairna.a

-reflect. the staff's prejudice,- TeleCable Corp., 18 F.C.C~2d

476, 477 (1969). The Commi.sion said that -unfounded, intemperate

and irrespon.ible charge, cannot be countenanced. - Id. Further,

it said, -[T]he action of ••• [the] attorneys in .igning a

pleading which contain. the unsubstantiated charge. set forth

above fall. far below the .tandard of conduct we expect of practi

tioners before this Commi••ion.- }g. at 478. 6/

6/ Also in 1969, the Coaai.,ion directed it, staff to conduct a
thorough investigation to determine wh.ther its proc••••• had
been abused by the filing of unauthorized pl.adings for the
purpose of -delay or obstructioni.m- and to dete~n. whether
a separate proceeding oroth.r action agaiD8t a party, or
di.ciplin. proceedings against the party's attorney. (under
Section 1.24 of the CODIIIli.aion'a Rul.a) were warranted.
Better T.V., Inc. of Dutche•• County, 'tX., 18 P.C.C.2d 783,'
788 (1969). -Th. Commiaaion has a tremendou, workload, and
we cannot tolerate conduct by a party, or any participation
by an attorney in conduct, which .erve. to interfere with the
orderly and expeditious di'POaition of the important matters
that are pending before u•• - lSi.
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The Commission's distaste for being called unfair, and its

staff's distaste for being called prejudiced, are understandable.

These allegations, however, it i. resPectfully suggested, were no

~re intemPerate or irresponsible than the unfounded charges of

criJDJ.nal conduct made against Kr. Heyman by counael for the

Listeners' Guild.

In 1976, the CoDlll.ission agreed with its administrative law

judge that unsupported allegatio~ of political pressure being

brought to bear on the COIIIIIl1ssion were •scandalous,· City of Nq

TOrk Municipal B;oadpistinq System, 38 F..R.2d 1058, 1060 (ALJ,

1976), 39 R.R.2d 102 (1976). Offensive as such unsupported alle

gations may be, they are certainly no more offensive than those

leveled by counsel for Listeners' Guild.

TWo years ago, in Spanish International Communications Co;p.,

2 F.C.C. Red. 3336, 3342 n.4 (1987), the Commission declined to

strike a pleading said to contain "scandalous" material in viola

tion of Section 1.52 because the allegations made in the ~hal

lenged pleading -stopPed short of suggesting illegal conduct, and

therefore did not exceed the bounds of the law. - Isl. The plead

ings filed by counael for the Listeners' Guild not onlyListeners'
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bend over backwards to permit the fullest and most vigorous pre

sentations by contending parties. There ls, however, a limlt.

The Commission may wish to consider in this case whether that

l1mJ.t has been croased.

Conclusion

For all of the reasons set forth above, it ls respectfully

requested that the Ifotion, Supplement, and Stay Request filed by

the Listenera' Guild be denied.

Respectfully submitted,

GAP BROADCASTING COMPANY, INC.,

..

CROWELL , HORING
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 624-2535

Its Attorneys

April 13, 1989
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GAF Stock-Manipulatwn Case Declared
Mistrial;·U.S. Vows to Seek Third Trial

•

ATTACHMENT 2

Whether the market's l
Tandem database systems I
all the world's major stock ex
and running.

We record every share
sold. We report prices and Q
we route data back and fort

In the courtroom. a GAF spokesman No
leased I written statement. say1nc. "After
tWO left(lhy and costly trials and 12 days of
jury dellbtraUon. we would hope that the
court's action today would now put an end
to tblI cue."

GAF's chairman samuel J, Ht)'mIIl
wu not· charred With any wrOft(doinf or
named III the lJIdlcunent. However. tile
judie Instructed the jury t(l canstdel' tile
executive u an uniDdicted Cooconsplrator
so any test1mony COftceminl Mr. Heymaa
could be considered ill the jUry's delibera
tions.

The fOvemment alltred clurtDI tbe trial
the teItlrnon)' showed be wu I co-couplr
ator. Mr. Heyman never ap~&rtd ID
court. either U I witness or I spectator.
durlJlr the iii-week trla1 'Or durtnr jury de
ltbtrations. He could DOt be relched for
comment. •

Common shares of GAF closed It SS2.
unchanpd. In composite tradlnr OIl die
New York Stock Klebanp yesterday. The
COIn(llllY is lJI the midst of a S\.47 blJ1lOll
leverapd buy-out led by Mr, Heyman. A
spokesman said he expected the ftDandal
arranpments to be completed by tbe end
of next week,

The Jefferies cOMeetlon brourht att0r
neys for Mr, Lewis and Mr, Bl1zeriIJI to
the GAF courtroom throu(hout the trial to
scruUnlz.e the stratelY and style of the law
yers and to monitor the tutlmony of Mr.
Jefferies and others.

In April 1887. after pleadinr pllty to
two felony cwnts of brealtinC securtlJeS
laws. the founder and former cbalrmall of
the Los Anples brokerqe firm Jefferies I:
CO. btpn coo~rattnr With the fOverD
ment. Mr. Jefferies is expected to testlfy
It the trlaJ of Mr. Bl1zert&n lJI May a.nd It
Mr. Le'Nis's U1a.I in september.

StanJey Arkin. the defense attorney rep
resentlnr Mr. LeWis. said. "When a jury
wrestles for nearly two weeks over I cue
the rovernment (lJI openlnr statements)
calJed simple. it shows that tblI is I cue
that doesn't smell. taste or feel Uke I CJ1mo
1n&l case."

The jury sent a note to the judi' alter
the verdict. SlylJIr none of the j\lJ'Ofl
would respond to lJIqutr1es from reporters.

By AJlIM HAGalOIN
AId 8ITl"I WONG

Sla/J It.pon.,.. eI"" WAI.&. IftaftlovuM.
NEW YORK-After 12 days 01 Jury de

bber.dOnI and iii weeki of tnUI'IIOny. the
criminal stock-manlpulauon cue of GAP'
Corp. and Itl vice ch&1nnu James T.
Sherwin ended ill a m1IU1IJ.

Tbe jurors sent a note to tM JudIe I&)'
inI they were DO Jonpr deadlocked III tM
11-1 spilt the)' had been U'YiDI to bmk
since last weekeM. Instead. tile)' said tbe)'
were divided tbree ways: ruUlY. DOt ru1lt)'
and undecided.

Judp MIr)' JoJmIoIl Lowe tbellellt a
DOte back uk1DI If mort deUberadoDl
would be helpful: tM panel bad spent 13
bOIlrs dtllberatlnl. seven OIl tM Jury No

. plied no. aJld the judp til.. decJ&red a
mistrial. the Meond Oftt II tile cue.

Immediately. AsIlIWIt U.s. Attone)'.
Cui Loewe1\lOJl Jr. salIS. "We wUltty the
case aptn." And at a DeWS COIIferenct
later lJI the day. U.S, AttorneY


